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Department of Energy § 707.14 

This may include deciding to resched-
ule the individual for testing, to return 
the individual to his or her work site 
and initiate disciplinary action, or 
both. 

§ 707.13 Medical review of results of 
tests for illegal drug use. 

(a) All test results shall be submitted 
for medical review by the MRO. A con-
firmed positive test for drugs shall con-
sist of an initial test performed by the 
immunoassay method, with positive re-
sults on that initial test confirmed by 
another test, performed by the gas 
chromatography/mass spectrometry 
method (GC/MS). This procedure is de-
scribed in paragraphs 2.4 (e) and (f) of 
the HHS Mandatory Guidelines. 

(b) The Medical Review Officer will 
consider the medical history of the em-
ployee or applicant, as well as any 
other relevant biomedical information. 
When there is a confirmed positive test 
result, the employee or applicant will 
be given an opportunity to report to 
the MRO the use of any prescription or 
over-the-counter medication. If the 
MRO determines that there is a legiti-
mate medical explanation for a con-
firmed positive test result, consistent 
with legal and non-abusive drug use, 
the MRO will certify that the test re-
sults do not meet the conditions for a 
determination of use of illegal drugs. If 
no such certification can be made, the 
MRO will make a determination of use 
of illegal drugs. Determinations of use 
of illegal drugs will be made in accord-
ance with the criteria provided in the 
Medical Review Officer Manual issued 
by the Department of Health and 
Human Services [DHHS Publication 
No. (ADM) 88–1526]. 

§ 707.14 Action pursuant to a deter-
mination of illegal drug use. 

(a) When an applicant for employ-
ment has been tested and determined 
to have used an illegal drug, processing 
for employment will be terminated and 
the applicant will be so notified. 

(b)(1) When an employee who is in a 
testing designated position has been 
tested and determined to have used an 
illegal drug, the contractor shall im-
mediately remove that employee from 
the testing designated position; if such 
employee also holds, or is an applicant 

for, an access authorization, then the 
contractor shall immediately notify 
DOE security officials for appropriate 
adjudication. If this is the first deter-
mination of use of illegal drugs by that 
employee (for example, the employee 
has not previously signed a DOE drug 
certification, and has not previously 
tested positive for use of illegal drugs), 
the employee may be offered a reason-
able opportunity for rehabilitation, 
consistent with the contractor’s poli-
cies. If rehabilitation is offered, the 
employee will be placed in a non-test-
ing designated position, which does not 
require a security clearance, provided 
there is such an acceptable position in 
which the individual can be placed dur-
ing rehabilitation; if there is no ac-
ceptable non-testing designated posi-
tion, the employee will be placed on 
sick, annual, or other leave status, for 
a reasonable period sufficient to permit 
rehabilitation. However, the employee 
will not be protected from disciplinary 
action which may result from viola-
tions of work rules other than a posi-
tive test result for illegal drugs. 

(2) Following a determination by the 
site occupational medical department, 
after counseling or rehabilitation, that 
the employee can safely return to duty, 
the contractor may offer the employee 
reinstatement, in the same or a com-
parable position to the one held prior 
to the removal, consistent with the 
contractor’s policies and the require-
ments of 10 CFR part 710. Failure to 
take the opportunity for rehabilita-
tion, if it has been made available, for 
the use of illegal drugs, will require 
significant disciplinary action up to 
and including removal from employ-
ment under the DOE contract, in ac-
cordance with the contractor’s policies. 
Any employee who is twice determined 
to have used illegal drugs shall in all 
cases be removed from employment 
under the DOE contract. Also, if an 
employee who has signed a DOE drug 
certification violates the terms of the 
certification, DOE shall conduct a 
timely review of the circumstances of 
such violation, and the individual’s 
continued eligibility for a DOE access 
authorization shall be determined 
under the provisions of 10 CFR part 710, 
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‘‘Criteria and Procedures for Deter-
mining Eligibility for Access to Classi-
fied Matter or Significant Quantities of 
Special Nuclear Material.’’ 

(c) An employee who has been re-
moved from a testing designated posi-
tion because of the use of illegal drugs 
may not be returned to such position 
until that employee has: 

(1) Successfully completed counseling 
or a program of rehabilitation; 

(2) Undergone a urine drug test with 
a negative result; and 

(3) Been evaluated by the site occupa-
tional medical department, which has 
determined that the individual is capa-
ble of safely returning to duty. 

(d) An individual who is not an em-
ployee of a contractor who has been de-
nied unescorted access because of the 
use of illegal drugs may not have the 
unescorted access reinstated until that 
individual has: 

(1) Provided evidence of successful 
completion of counseling or a program 
of rehabilitation; 

(2) Undergone a urine drug test with 
a negative result; and 

(3) Been evaluated by the site occupa-
tional medical department, which has 
determined that the individual is capa-
ble of being permitted unescorted ac-
cess to a reactor control area. 

(e) If a DOE access authorization is 
involved, DOE must be notified of a 
contractor’s intent to return to a test-
ing designated position an employee 
removed from such duty for use of ille-
gal drugs. Positions identified in 
§ 707.7(b)(1) and (2) will require DOE ap-
proval prior to return to a testing des-
ignated position. 

(f) An individual who has been noti-
fied of a positive test result may re-
quest a retest of the same sample at 
the same or another certified labora-
tory. The individual shall bear the 
costs of transportation and/or testing 
of the specimen. The contractor will 
inform employees of their right to re-
quest a retest under the provisions of 
this paragraph. 

(g) After an employee determined to 
have used illegal drugs has been re-
turned to duty, the employee shall be 
subject to unannounced drug testing, 
at intervals, for a period of 12 months. 

§ 707.15 Collective bargaining. 

When establishing drug testing pro-
grams, contractors who are parties to 
collective bargaining agreements will 
negotiate with employee representa-
tives, as appropriate, under labor rela-
tions laws or negotiated agreements. 
Such negotiation, however, cannot 
change or alter the requirements of 
this rule because DOE security require-
ments themselves are non-negotiable 
under the security provisions of DOE 
contracts. Employees covered under 
collective bargaining agreements will 
not be subject to the provisions of this 
rule until those agreements have been 
modified, as necessary; provided, how-
ever, that if one year after commence-
ment of negotiation the parties have 
failed to reach agreement, an impasse 
will be determined to have been 
reached and the contractor will unilat-
erally implement the requirements of 
this rule. 

§ 707.16 Records. 

(a) Confirmed positive test results 
shall be provided to the Medical Re-
view Officer and other contractor and 
DOE officials with a need to know. Any 
other disclosure may be made only 
with the written consent of the indi-
vidual. 

(b) Contractors shall maintain max-
imum confidentiality of records related 
to illegal drug use, to the extent re-
quired by applicable statutes and regu-
lations (including, but not limited to, 
42 U.S.C. 290dd–3, 42 U.S.C. 290ee–3, and 
42 CFR part 2). If such records are 
sought from the contractor for crimi-
nal investigations, or to resolve a ques-
tion or concern relating to the Per-
sonnel Assurance Program certifi-
cation or access authorization under 10 
CFR part 710, any applicable proce-
dures in statute or regulation for dis-
closure of such information shall be 
followed. Moreover, owing to DOE’s ex-
press environmental, public health and 
safety, and national security interests, 
and the need to exercise proper con-
tractor oversight, DOE must be kept 
fully apprised of all aspects of the con-
tractor’s program, including such in-
formation as incidents involving rea-
sonable suspicion, occurrences, and 
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